
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 45 

implied in a parol lease. In Hall v. London Brewery Co., (1862) 
2 B. & S. 737, a much broader principle was established that a cove- 
nant for quiet enjoyment would be implied from the ordinary words 
of letting or their equivalents. This view, which may be described 
as the modern English rule, prevails in most of the United States 
where the leading cases of Dexter v. Mauley, (1849) 4 Cush 14, Ross 
v. Dysart, (1859) 33 Pa. St. 452, Maxwells. Urban, (1900) 22 Tex. 
C. A. 565, had anticipated the principal case in deciding that the 
covenant for quiet enjoyment would be implied in leaseholds from 
the existence of the relation of landlord and tenant. Since such a 
result seems so desirable in both theory and practice, it is fortunate 
that the leading modern case cited as opposed to it — Baynes v. Lloyd, 
supra — was necessarily decided upon another point so that its author- 
ity against this doctrine is entitled to little greater weight than that 
of a dictum. 

Power of the President to Pardon Contempts of Court. — The 
decision in the recent case in re Aevitt (C. C. A. 8th Circ. 1902) 117 
Fed. 448, calls attention to the importance of the distinction between 
civil and criminal contempts. In civil contempts the defendant is 
fined or imprisoned for the purpose of securing to the suitor his 
rights. Criminal contempts, on the contrary, are punitive proceed- 
ings instituted to vindicate the dignity of the Court. People ex rel. 
Munsellv. Court of Oyer & Terminer (1886) 101 N. Y. 245, 247. 
Ln re Nevitt decides that the President cannot pardon civil contempts 
and suggests that he cannot pardon criminal ones. The classification 
has an historical justification. From Saxon times acts of disrespect to 
the King were treated as a mild form of treason and known as con- 
tempts. The nature of the offence was the same whether or not it 
was against the King as judge and it was punishable in the same way 
as other crimes. The use of the present contempt process to punish 
this offence when committed against the King through his courts was 
of comparatively late development. It was either worked out from 
the Stat. Westm. 2, 13 Edw. 1. c. 39, as Gilbert thinks, Hist. C. P. 
24, or borrowed by the law courts from Chancery where it was used 
in aid of a suitor's rights. As the judgments of the Chancellor were 
in the form of commands of the King failure to obey was rebellion. 
By the process of attachment, adopted from the civil law, the con- 
temner was brought before the Chancellor and committed until he 
obeyed the order. Langdell's Summary of Equity Pleading, p. 30. 
Thus the same process came to be used to punish a crime and to 
secure to a suitor his civil rights. There was a significant difference 
in procedure, however. In the law courts the defendant could dis- 
prove his contempt by his own oath. In Chancery the suitor to pro- 
tect his rights was allowed to contradict the defendant's testimony. 
King v. Vaughan (1780) 2 Doug. R. 516. 

The pardoning power of the King extended to all public offences. 
That the general pardon specifying "contempts" included what the 
principal case terms "criminal " contempts, seems never to have been 
questioned in England. In the earlier law it also included "civil" 
contempts, This was a natural result, for though the object of the 
Chancery process was remedial, in form it purported to deal with a 
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disobedience to the King which it would seem the King could pardon. 
So in Young v. Chamberlaine (1595) Toth. Ch. Cas. 41, a pardon was 
held to extend to such a contempt. At that stage of the law it was 
natural to let the form rather than the substance determine the nature 
of the proceeding. Likewise, in the old action of appeal, it was held 
the King could not pardon though the sentence were of death, the 
action being civil in form and origin, 3 Coke Inst. p. 236. In Ban- 
ning v. Fryer (1608) 2 Cro. Jac. 159, where the contempt was the 
failure to pay costs in the Spiritual Court, it was held that since the 
King's pardon could not deprive the plaintiff of his right to the costs 
it could not deprive him of the remedy of the contempt process to 
secure them. This is substantially the doctrine of the principal case. 
The point was raised again, however, in Trollop's case (1609) 8 Co. 
68 a, and it was finally decided in Codrington v. Rodman (1631) 

3 Cro. Car. 198, that the contempt process of the Spiritual Court was 
in the nature of a punishment for a public offence and so was dis- 
charged by a pardon. Bartram v. Dannett (1676) Finch Rep. 253 
decided the same way as to a contempt in Chancery. As late as 1744 
ex parte Whitechurch 1 Atk. 55, held that arrest on a process of con- 
tempt to secure private rights was for a criminal offence. This case 
was, however, expressly disapproved in King v. Meyers (1786) 1 
Term. R. 265, which decided that where the process was used to en- 
force private rights it could no longer be treated as criminal in its 
nature. Lord Redesdale applying the same distinction \nM ! Williams' 
Case (1803) 1 Schoales & Lefroy 169, said, "There can be no doubt 
that the thing to be considered is not the form of the process but the 
cause of issuing it." To the same effect are ex parte /eyes (1834) 3 
D. & C. 764, ex parte Thomas (1843) 3 Mont. D. & D. 307. From 
these cases it would seem that by a natural development, the English 
courts have ceased to be bound by the form of the contempt process. 
Where it is used merely in aid of a civil right, and not for punishment, 
they will treat it as a civil remedy. Blackstone's conclusion that in 
such cases the process is not within the King's pardon seems justified. 

4 Bl. Com. 285. 

The pardoning power of the President extends to all offences 
against the United States, except impeachment. U. S. Const., 
Art. 2, § 2, subd. 1. The suggestion in the principal case that this 
power does not extend to criminal contempts of court rests on the 
argument that the judicial power of the United States is expressly 
granted to the courts, that the power to punish for criminal con- 
tempts is inherent in the judiciary, and that it would therefore be 
inconsistent with the grant of judicial power for the President to be 
able to pardon contempts, for by so doing he could render the courts 
powerless. There is a certain force in this position, but it is unsup- 
ported by authority. In cases involving criminal contempts the 
Supreme Court has repeatedly described and treated them as crimes. 
Ex parte Kearney (1822) 7 Wheat. 38; New Orleans v. Steamship Co. 
(1874) 20 Wall 392. It seems improbable that it will ever limit the 
express grant of the pardoning power to the President by excluding 
from it this class of offences. Attorney Generals Gilpin and Mason 
have held that the President could pardon such contempts. Dixon's 
Case (1841) 3 Op. Atty. Gen. 622; Rowan's Case (1845) 4 
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Op. Atty. Gen. 458. The latter case is interesting, as the judges 
who imposed the sentence seem to have signed the petition 
for pardon, thus indicating that they believed that the committ- 
ment was a criminal sentence and so could only be remitted by the 
President. Criminal contempts of court are generally treated and 
punished by the States as crimes. It has been held that the Governor 
can pardon them in ex parte Hickey (Miss. 184s) 4 Sm. & M. 751; 
State v. Sauvinet (1872) 24 La. Ann. 119; Sharp v. State (1899) 
102 Tenn. 9. Such a contempt was pardoned in New York by 
Governor Hill in 1891. Pub. Papers of Gov. D. B. Hill, 1891, 
p. 270. The opposite view was taken in Taylor v. Goodrich (Tex. 
Civ. Ap., 1897) 40 S. W. 515. 

In holding that, whatever the rule as to criminal contempts, civil 
contempts are not to be treated as offences against the United States 
and so cannot be pardoned, the principal case seems sound. It is 
true, this distinction, now recognized in England, has not yet been 
■drawn by the Supreme Court. It has, however, as yet had no occa- 
sion to draw it. There is some contrary authority. Attorney- 
General Crittenden advised the President that he could pardon con- 
tempt in the non-payment of a fine to a private party Drayton and 
Sears Case, (1852) 5 Op. Atty. Gen. 572. In a similar case Judge 
Blaichford refused to alter orders of commitment, holding that as 
the offense was criminal, the President only could grant relief. In re 
Mullee (1869) 7 Blatch. 23; Fischer v. Hayes (1879) 6 Fed. 63, but 
later abandoned his position by admitting the defendant to bail. 
Fischer v. Hayes (1881) 7 Fed. 96. Several cases in the Circuit 
Courts intimate that under Rev. St. § 725 defining the power of the 
courts to punish for contempt, the contempt process cannot be used 
merely as civil remedy, but must be primarily punitive in purpose 
and character. U. S. v. Aich. T. & S. F. R. R. (C. C. Col. 1883) 
16 Fed. 853; Searlesv. Worden (C. C. E. Mich. 1882) 13 Fed. 717. 
This is a possible interpretation of the Statute, but narrows unwarran- 
tably the use of the contempt process. The better view is taken by 
Hendryx v. Fitzpatrick (C. C. Mass. 1884) 19 Fed. 810 which holds 
that the contempt process can be used as a remedy to secure private 
rights and when so used the commitment is not to be treated as a 
sentence for a criminal offence, but as a civil remedy. That a civil 
contempt cannot be pardoned follows logically from this. There is a 
dictum in State v. Sauvinet, supra that a Governor cannot pardon 
such a contempt. The distinction between civil and criminal con- 
tempts has frequently been recognized in other State courts, but the 
question of the power of the Governor to pardon the former has not 
been raised. In the present development of the law it would certainly 
seem remarkable to hold that the President or a Governor could 
practically deprive a party to a suit of his rights, by rendering ineffec- 
tive the well-recognized remedy of the contempt process. Such a 
result is not justified by the fact that this process is also used to punish 
crimes and that the peculiar circumstances of its origin impressed on 
it the form of a vindication of public authority. 
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